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MATTER OF: GSA procurement of equipment under 40 U.S.C. 
§ 481(a)(3). 

DIGEST: 

1 .  Contract between General Services 
Administration (GSA) and a 
non-tariffed supplier for procurement 
of telephone equiprr,ent and related 
installation and maintenance services 
is one for "public utility services" 
within the scope of 40 U.S.C. 
S 481(a)(3) (authorizing GSA to make 
contracts for public utility services 
for periods up to 10 years), since it 
is the nature of the services pro- 
vided and not the nature of the pro- 
vider of the services that is 
determinative for  the purpose of the 
law. Sale of telephone equipment is 
a utility type service. Installment 
purchase contracts as well as leases 
or leases with options to purchase 
a r e  within the scope of 40 U . S . C .  
S 481(a)(3). 

2. For the purpose of financial report- 
ing GSA should capitalize equipment 
and installation portion of procure- 
ment characterized as a l e a s e  with an 
option to purchase (which in this 
case should be treated as an izstall- 
ment purchase contract), since it is 
clear that GSA intends to exerc ise  
option to take title to equipirent at 
cost of S i  expiration of 5-lrear 
contract tern;. A l s o ,  should G S A  
cancel. co:it'r3:t, t i t l e  to equiprent 
w u l d  ixmed i a k e i y  v e s t  i n  GSA anci 
payment: would be handled as p r - O V i ~ e d  
for in the contract. See 2 GAO 
12.5(d). 

3 .  GSA under author it;^ of 40 8 . S . C .  
s 4 8 1 ( a ) ( 3 )  nay  ohligate ozl:.f t h e  
amount necessary to cover- its annual 
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purchase con t r ac t  (which i n  t h i s  case 
should be t r e a t e d  as  an ins ta l lment  
purchase c o n t r a c t )  aga ins t  the 
c a p i t a ?  investment apportionment of 
the  Federal  Telecommunicstions F u n d .  

T h i s  dec is ion  is i n  response t o  a request  from Leroy P .  
Boucher, Director  of Finance, Of f i ce  of P lans ,  Prograins and 
Financia l  Management, General Serv ices  Administration, ( G S A )  
request jng a dec is ion  under 31 U . S . C .  § 3529 a s  t o  the  propr ie ty  
o f , .  and the  f u n d i n g  t r e a t n e n t  t o  be accorded t o ,  a con t r ac t  
awar3ed t o  Centel  Communications ( C e n t e l )  t o  provide telephone 
equipaent and r e l a t e d  s e r v i c e s  t o  Federal  o f f i c e s  loca ted  i n  t h e  
Denver, Colorado area .  A s  we w i l l  explain i n  more d e t a i l  below, 
G S A  i n  r e l i a n c e  upon a u t h o r i t y  contained i n  40 U.S.C. 5 
4 8 l ( a ) ( 3 , \ ,  has en tered  ir?to a long term lease-purchase con t r ac t  
( w h i c h  i s  i n  r e a l i t y  an ins ta l lment  purchase c o n t r a c t )  f o r  
equipment and r e l a t e d  s e r v i c e s  from Centel  and i s  f inancing i ts  
con t r ac t  o b l i g a t i o n s  by u s i n g  t h e  Federal  Telecommunications 
Fund  ( F u n d )  e s t ab l i shed  by 40 U . S . C .  S 757. G S A  p lans  t o  
o b l i g a t e  tne F u n d  f o r  i t s  c o s t s  under the  con t r ac t  annual ly ,  
r a t h e r  than o b l i g a t i n g  the t o t a l  es t imated c o s t s  under t h e  
con t r ac t  a t  once. 

S p e c i f i c a l l y ,  we have been asked: 

1.  Whether t he  procurement of equipment and 
r e l a t e d  s e r v i c e s  should proper ly  be ccn- 
s idered  one for u t i l i t y  s e r v i c e s  w i t h i n  
4 0  U.S.C. § 4 8 1 ( a ) ( 3 ) ;  

2. Whether t he  lease-purchase agreement should 
be c a p i t a l i z e d  a s  an ins ta l lment  purchase 
for t h e  equipment and i n s t a l l a t i o n  po r t ion ;  

3 .  Whether G S A  s h c u l d  be required t o  o b l i g a t e  
the t o t a l  c o s t  of equipment and i n s t a l l a t i o n  
a t  t h e  t i rw of c a p i t a l i z a t i o n  o r  annual:;? as. 
the s e r v i c e s  a r e  providsd and  paid f o r ;  and, 
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Ea ckq rcu n d 

Solicitation No. CDPif-7'3-00031-7-W7 was issued on 
February 5, 1980, to acquire a f u l l y  automatic telephone 
switching system and associated installation and maintenance 
services to satisf.1 t h e  incidental day-to-day telephone 
communication requirenents of Federal agencies in the Denver, 
Colorado area. 

Paragraph T-402 of the solicitation specified that the 
Governrnent intended to award a contract for the initial term of 
60 zc2nth.s plus installation lead time from date of award, and 
that a contract life of 1 2 0  months was contemplated through the 
exercise of successive renewal options after the initial term, 
said options noc to exceed 12 months each until the 120 month 
contract life was completed. In no event would the total 
contract term exceed 10 years ( 1 2 0  months) from the date of 
award (T-4Q4). 

The solicitation is a model request for proposals (RFP)  
developed by GSA for use in its competitive telecommunications 
program. The Cenver requirement is expected to be satisfied by 
a proposed system containing 6,000 main stations, with a fore- 
casted growth to 13,000 main stations during the contract life. 

Three proposa ls  were received. One of the offers was from 
the local franchised telephone company, the other two were f r m  
non-tariffed s u p p l i e r s  (interconnects). Interconnects provide 
service through attachment of their or other companies' equip- 
ment to tariffed telephone networks. Centel, an interconnect, 
submitted the lowest overall cost proposal, a lease offer that 
included an option to purchase the equipment at the end of 5 
years of system operation for  $1 .  Contract GS-OCC-70057 was 
awarded to Centel on May 14, 1982, for an estimated 5-year cost 
of $120,303,798. 

While it is clear that the Fund is available to purchase, 
install, and maintain t h e  e y u i ~ n 2 . n t  in questionl,/,the - Fund has 
insufficient r e s o u r c e s  to ?errnit G S A  to obligate the estimated 
total c c s t  of t h e  f i r s t  5- j -ear  t e r n  under : ?<:.?rent. Con- 
s e q i l e n t l y ,  u n l c ;  2 1 ; :  :-ltL' :Tsy bs Eoclncj . :  5 . . :  f>r (;sa to 
c o n t r a c t  in a a v ~ ~ n c e  o or i n  excess o f ,  
zgr?e:,est ,+~o:~ .~  12 :><? L;-, ~ : i o ~ ~ ! ~ ~ o n  of t h e  2-c - 

for ex;;;;..pir3 09.11 decision i;l the matter ui the Gt _----I_-_- .- 

-. . 

' ,  1 :  * A  / s 5 z  1 4  k n t i 5 e f i . z i e n c y  .t..ct, 31 G . S . C .  S 1 3 4 1 ,  .aa,: - t i  5.::. .. . -- 

A671 i n i s t I ncj, - R - 1 9 9 9 2  1 i n e  1 0 ,  1 ~ 0 1 .  
1_---- 

,yicteri ~ < : d  t k e  : ~ ~ ; r . ~ ~ ~ : : ; ~ : > k  2~ ,;n 
1 e ;i 3 2 - +;u r c:i 2 a<: ;..- t3*;.cii- lL f2r 

- 3 ... 
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p u r p s e s  of f i n a n c i a l  report ing.3/  G S A ' s  General Counsel con- 
tends t h a t  the necessary "cont rac t  a g t h o r i t y "  i . e . ,  a u t h o r i t y  t o  
commit t h e  Government i n  advance or i n  excess of appropr ia t iqns ,  
may be found i n  40 U . S . C .  5 4 8 1 ( i i ) ( 3 ) .  

A p p l i c a h i l i t y o f  -. 4 0  U . S . C .  § 4 8 1  

Sect ion 2 0 1 i a ) ( 3 )  of t h e  Federal  Property and Administra- 
t i v e  Serv ices  A c t  of 1 9 4 9 ,  a s  amended, 4 0  U.S .C .  S 4 8 1 ( a ) ( 3 )  
provides t h a t :  

" ( a )  The Administrator s h a l l ,  i n  respec t  of 
execut ive agencies ,  and  to  the ex ten t  t h a t  he 
determines t h a t  so doing is  advantageous t o  the  
Government i n  terms of economy, e f f i c i e n c y ,  o r  
s e r v i c e ,  and w i t h  due regard t o  the  program 
a c t i v i t i e s  of t h e  agencies  concerned-- 

* * * * 

" ( 3 )  procure and s u p p l y  personal  property 
and nonpersonal s e r v i c e s  for t h e  u s e  of execu- 
t i v e  agencies i n  the proper discharge of t h e i r  
r e s p o n s i b i l i t i e s ,  and perforrr func t ions  r e l a t e d  
to prozure,iient and supply s u c h  a s  those mcn- 
t ioned above i n  subparagraph ( 1 )  of t h i s  sub-  
s ec t ion :  Provided, That c o n t r a c t s  f o r  pub l i c  
u t i l i t y  s e rv i ces  nay be made f o r  per iods n o t  
exceedinq ten years ;  * * * ' I  Eaphasis suppl ied.  

The purpose of the  proviso au tho r i z ing  c o n t r a c t s  f o r  publ ic  
u t i l i t y  s e rv i ces  t o  be made f o r  u p  t o  10 years  is  t o  permit G S A  
t o  take advantage of d i scounts  o f f e red  under long t e r n  con- 
t r a c t s . 4 /  I f  t h i s  provis ion is  app l i cab le ,  G S A  need not have 
a v a i l a b l e  t o  i t  budget a u t h o r i t y  t o  o b l i g a t 2  the t o t a j .  est imated 
c o s t  of t h e  Centel  c o n t r a c t ,  but o n l y  s u f f i c i e n t  budGct a u -  
thority t o  o b l i g a t e  i t s  annual c o s t s  under the agreerent .5/  - 
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0- - 3  ~.~:;3n thr -  - F o p e r t y  Act was passed, t e l e -  
phone s e r v i c e s  ;.;ere only a v a i l a b l e  from regu- 
l a t e d  tC2lephone  companies. Serv ices  were 
f u r n i s k d  ucder Fipproved t a r i f f  p r i c e s ,  terms 
and ~ o : - ~ L i t i o n s .  L ' n l i k e  o the r  u t i l i t i e s  such a s  
gas ,  wzeer a n d  e l e c t r i c ,  where the  commodity 
p r o v i d e d  is coi;c-;tixd , telephone se rv ices  i n -  
cluded t h e  provison of va r i cus  terminal  (phone 
s e t s )  a n d  a n c i l l a r y  (switchboards)  equipment. 
Althotigi: one needed an e l e c t r i c a l  appl iance t o  
consurre e l e c t r i c i t y  and the appl iance is 
somewhat analogous to  t h e  phone, the  e l e c t r i c a l  
appl iacce was n o t  provided by the  u t i l i t y  
whereas the phcne instrument was. The d i a l  
phone w 3 s  sub jec t  t o  r egu la t ion  while gas ,  
e l ec t r i c  and water consuming equipment was n o t .  
I f  one wanted telphone se rv ice  one could only 
g e t  i t  through equipment supplied by the 
telphone company. 

"In 1568, the Federal  Communications 
Commissi : :n  ( F C C )  decided t h a t  equipment 
availablcl from nonregulated s u p p l i e r s  could be 
at tached to  o r  interconnected w i t h  equipment and 
s v s t e i n s  itir.lished bv requla ted  c a r r i e r s .  
( ? a r t e r f , 2 5 ,  ___-I_I 13 F C C - 2 d  4 8 0 ,  June 2 7 ,  1968 ,  1 C L S R  
1 0 1 9 ) .  'Tiiis dec is ion  opened a new market f o r  
po ten t i31  s u 7 p l i e r s  of telecommunications 
equipmen:. I n  1 9 7 4 ,  GAO issued a f a r  reaching 
dec is ion  w n i c h  held t h a t  G S A  was required to  
obta in  conpet i t ion  t o  the maximum ex ten t  
p r a c t i c a b l e  i n  the  procureicent of pub l i c  u t i l i t y  
s e rv i ces .  RCA A l a s k a  Ccnnunications,  I n c . ,  
* * * [E-778422, J u n e  20, 1 9 7 4 1 .  

" I n  response t o  the  RCA decis ion  GSA 
e s t ab l i shed  a competi t ive procurement program 
f o r  telecommunications se rv ices .  k model RFP 
was developed conta in ing  eva lua t ion  c r i t e r i a  
designed t o  p lace  the requlated c a r r i e r s  and 
nonregulated s u p p l i e r s  o n  equal foo t ing .  T h e  
f i r s t  csi1tract awarded tinder t h i s  program W ~ S  t o  
an interl:3nnect fcr t t :e o u t r - i g h i .  purchase  !.>ti a 
500 :nailr; s t a t i o n  sys tem f o r  ti!? Vcterans 
Administrat  ion i n  Albuxquerqd?, K;ew :.!exico. 
ApproxiRately 6 0  contr ;c ts  h a v e  been awarded 
under our competit :ve procurement program. 

interconnect  c o x p a n i e s ;  50  perz:tnt_ of chat: 
number :\'i?r-e f o r  purchase or l ea se  w i t h  an o F t i . = n  
t o  p u r c h a s e .  * * * I n  t h e  Den;rer j>roCur"!n6?r!t G::;F, 

S i x t y  ppycent of  t i ;~s , :~  ~( : ;1~1-& 2k;; L. - - ) -  L e A' ;. t :'> 
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estimates it will save the Government 9 . 3  
rriillion dollars over the contrazt life by 
awarding to Centel. 

"Traditionally, the tariffed companies did 
not offer equipment for purchase. This was a 
matter of policy rather than regulation. When a 
utilicy company seeks an increase in revenue 
before a regulatory conmission, the granting of 
sach increase is a function of the company's 
rate base (investment in capital assests) and 
the current cost of money. Regulated telephone 
co:-~~~iiies have chosen to increase their potent- 
ia!. for maximizing revenues by keeping telephone 
equipment i n  the rate base. Under the regulated 
telephone company's policy, GSF. does, in fact, 
pay f o r  the full capitalization costs of the 
equipment but does not acquire title. In 
contrast to the regulated carriers, intercon- 
nects have offered equipment for either lease or 
purchase. For cash flow reasons, interconnects 
do not want to tie up their capital. I n  most 
cases the interconnects depend heavily on bank 
financing. 

"It has been the position of GSA that the 
contracts which we enter into for telephone 
services are public utility services contracts 
regardless of whether the successful offeror was 
a tariffed carrier or an interconnect company. 
GSA has viewed the equipment involved in telc- 
communications procurements as incidental to the 
service. Historically, this was a reasonable 
determination since: ( 1 )  a single RFP culminat- 
ing in the same term of contract was necessary 
to evaluate the available competition: ( 2 )  the 
tzn-year contracting authority has always been 
available to use with the predominant offeror 
(the tariffed carriers) due to t h e  expected 
econoxic advantage to t h e  governnent; ( 3  ) t h . 3 t  
which \*;as hein,; o f f e r e d  by all oEfer..srs -2.3 
u 1 k i z.a t e 1 y co:: t: ;-A 2 e ,,J 0 fo r  to m G t  this : Y . . . ; L I ~ ~ E  
;r;l-.nt ;.:as the scl;r.c; ( 4 )  the economic ,sdv 

of t14e :;< Lor t he  sax? reaso:-Is, 
reg3;rclless ~f who was the successfill offeror; 
and ( 5 )  the contract was fundamntally f o r  the 
<?p].i.;,::-..- - (3r .: ?';Si i c  3 ; t i l i t y  ~ i : l * :~ ices .  
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"GSA has historically regarded the equip- 
ment provided with t e l e p h o n e  scrvices as an 
incidental but necessary elornent of the ser- 
vices. Thus, we have always considered the 
acquisition of equipxerit as fal1ir;g witnin the 
meaning of contracts for public utility 
services.* * * 

"kle believe our interpretation reasonable 
since in the provision of t e l ephc r l e  services, 
there is a substantial initial capital invest- 
rcefit in equipment. A multiyear corriinitment by 
the Gcvernrnent facilitates long term anortiza- 
ti<?n of capital costs which in turn reduces 
risks and results in lower pr ices  to the Govern- 
ment. Such investment in equipment is charac- 
teristic of the telecommunications industry, 
regardless of whether the sup;jlier is a regu- 
lated company or interconnect. 

"The service is delivered through the use 
of the equipment. Whether the service is pro- 
vided by utility-owned equipment or Government- 
owned quiprnent does not change the nature of 
the service. " 

The 1949 Act is silent as to what is meant by the term 
"public utility service" and  the meager legislative history on 
the provision does not shed any additional light on the scope 
of the statutory term itself. HGwever, in describing what 
constitutes a public utility, one court has stated: 

'I* * * The trend oE modern decisions is to 
describe rather than define a public utility as 
being a business or service which is engaged in 
regularly supplying the public with soTe coa- 
modity or service which is of pablic consequence 
and need, such as electricity, gas, water, 
transportation or telephone or t e leqra ;7h  
service. * * * "  Gulf S t z t e  Etilitics Co. v .  
State, 46 S.W. 2d I021 ( ' r ex .  C i v .  k p ~ . ,  1 9 3 i ) ,  

-__-I 
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T h i s  O f f i c e  h a s  g e n e r a l l y  a d a n t e d  r l  pragmat i c  a n d  f l e x i b l e  
a p p r o a c h  i n  i n t e r p r e t i n g  t h c  a u t h o r i t y  c o n f e r r e d  by 40  U.S.C. 
5 4 8 1 ( a ) ( 3 ) .  I n  t h e  n a t t e r  o f  E v a n  J o n e s  Coal C o , ,  4 5  Comp. 
G e n .  59 ( 3 9 5 5 ) ,  a p r c t c s t c r  c o n t e s t e d  t h e  clse of t h e  1 0 - y e a r  
s z t h o r i t y  d e l e g a t e d  by G S A  t o  t h e  D e p a r t r n e n t  o f  D e f e n s e  o n  t h e  
y r o u n d s  t h a t  t h e  a u t h o r i t y  was a v a i l a b l e  t o  c o n t r a c t  o n l y  w i t h  
" r e g u l s c e d  ; ~ . o i ~ o p ~ l i s t l c  p u b l i c  u t i l i t y  b u s i n e s s e s . "  We h e l d  
t h a t :  

" T h e  s t a t u s  of t h e  P i p e l i n e  Company a s  a 
p u b l i c  u t i l i t y  u n d e r  T i t l e  42  of t h e  A l a s k a  
S t a t u t e s  i s ,  i n  o u r  o p i n i o n ,  d o u b t f u l .  W e  a r e  
o f  t h i s  v i e w  b e c a u s e  t h e  c o m p a n y  is n o t  s u b j e c t  
t o  r e g u l a t o r y  c o n t r o l  a n d  b e c a u s e  i t  h a s  n o t  
s e r v e d  t h e  p u b l i c  g e n e r a l l y  w i t h  n a t u r a l  g a s .  
B u t  ___- t h e  C o n a r e s s  h a s  a u t h o r i z e d  - l o n s - t e r m  ---- c o n -  
t r a c t i n c j  i n  t h e  case of s e rv i ces  -- h a v i n g  p u b l i c  
-_I u t i l i t y  a s p e c t s .  ir! d o i n y  so t n t ?  C o n g r e s s  cii3 
n o =  r e a u i r e  t h a t  t h e s e  p u b l i c  u t i l i t y  s e rv i ces  
be p r o c u r e d  o n l y  f r o m  tkose f i r n s  w h i c h  c l e a r l y  
core w i t h i n  t h e  s t r i c t  l e g a l  d e f i n i t i o n  of a 
p u b l i c  a t i l i t y .  P e r h a p s  i n  r e c o g n i t i o n  of t h e  
l e q a l  i n p o n d e r a b l e s  i r , v o l v e d  i n  t h e  a p p l i c a t i o n  
a n d  e n f o r c e m e n t  of S t a t e  laws r e g u l a t i n g  p u b l i c  
u t i l i t i e s ,  a n d  i n  v i e w  05 t h e  d i v e r s i t y  of 
o p i n i o n s  b e t w e e n  v a r i o u s  j u r i s d i c t i o n s  respect-  
i n g  t h e  l e g a l  c h a r a c t e r  of p u b l i c  u t i l i t i e s ,  t h e  
C o n g r e s s  i n  i t s  j u d g m e n t  d e t e r m i n e d  t o  categor- 
ize t h e  se rv ice  r a t h e r  t h a n  t h e  c o n t r a c t o r .  
S i n c e  cjas is  by d e f i n i t i o n  a u t i l i t y ,  a n d  s i n c e  
t h e  c o n t r a c t  p r o v i d e s  f o r  t h e  f u r n i s h i n g  of 
p u b l i c  u t i l i t y  g a s  s e rv i ces ,  w e  w o u l d  n o t  f e e l  
r e q u i r e d  t o  q u e s t i o n  t h e  s t a t u t o r y  a u t h o r i t y  f o r  
t h e  c o n t r a c t , "  E m p h a s i s  s u p p l i e d .  4 5  Comp.  
G e n .  6 4 .  

T h u s  i t  i s  t h e  n a t u r e  of t h e  E r o d u c t  o r  s e r v i c e  -I p r o v i d e d  
a n d  n o t  t h e  n a t u r e  of ?!.e P r o v i p e r  c f  ?he u r c : ~ > ~ ~ c t  C Y  s e r v i c e s  
t h a t  g o v e r n s  t h e  s ; p i i c 2 t i o n  oi: -.!J G . S . C .  ,i h b ;  ( : ) { 3 } .  F u r t h e r -  

--I. - __I_--- -_____ 1 - -_-- 
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On the  b a s i s  of t h e s e  fandamental premises, we t h i n k  t h a t  
t he  s a l e  of telephone equipxont o r  f a c i l i t i e s  w i t h  r e l a t e d  
se rv ices  is  a publ ic  u t i l i t y  t y p e  s e r v i c e  j u s t  a s  much a s  
leas ing  t h e  equiprent  t o  t h e  Covernxent a t  a rcf i ta l  designed t o  
recover t h e  cos t  of the  c o n t r a c t o r ' s  investment i n  f a c i l i t i e s  
and equipment o v e r  the  l i f e  of t ? ip  r e n t a l  agreement would 
bc.ll/ 
former case the Government acqui res  t i t l e  to the system while i n  
the l a t t e r ,  t i - t l e  rerrains w i t h  the  u t i l i t y .  T h u s  the na ture  of 
the s e r v i c e  i s  v i r t u a l l y  i d e n t i c a l ,  and i n  a n y  case,  the  
d i f f e rence  is not so fundamental a s  t o  warrant i t s  exclusion 
from t h e  scope of t r a n s a c t i o n s  t o  w h i c h  the au tho r i ty  of 
4 0  U . S . C .  S 4 8 1 ( a ) ( 3 )  app l i e s .  Consequently, we have no 
ob jec t ion  to  the  Centel  agreement a s  being i n  excess of G S A ' s  
a u t h o r i t y  under the s t a t u t e .  

The only d i f f e r e n c e  between the two is t h a t  i n  the  

C a p i t a l  i za  t i o n  

Concerning the  second quest ion a s  t o  whether the  Centel  
c o n t r a c t  should be c a p i t a l i z e d  a s  an in s t a l lmen t  purchase 
con t r ac t  for  f i n a n c i a l  r epor t ing  purposes, we note t h a t  2 GAO 
1 2 . 5 ( d )  dea l ing  w i t h  accounting f o r  a s s e t s  provides i n  p a r t :  

"Property acquired u n d e r  ins ta l lment  c o n t r a c t s  

"The property should be c a p i t a l i z e d  a t  the 
time of r e c e i p t  o r  acceptance by the Government 
r a t h e r  than p e r i o d i c a l l y  as payments a r e  made o r  
when t i t l e  passes  t o  the  Government. The amount 
c a p i t a l i z e d  s h o u l d  include the  purchase p r i c e  
p lus  r e l a t e d  cos t s .  For example, c o s t s  incurred 
for  s i t e  p repa ra t ion ,  i n s t a l l a t i o n ,  and s i m i l a r  
c o s t s  r e l a t e d  t o  making t h e  equisment ready f o r  
u s e ,  incurred sepa ra t e ly  from the  ins ta l lment  
purchase con t r ac t  o r  s epa ra t e ly  identified f o r  
payment i n  the c o n t r a c t ,  should be capi t -a l ized 
when incur red .  (See a l s o  sec t ion  13 .5 . )  

"Property acquired under l e a s e  purchase 
con t r a c t s  

"Property acquired u n d e r  l ea se  purchase 
ccritracta s h o u l d  be zs:>rt . : i l izrd a t  the t i rw t h e  
op t ion  tc? piirchase i s  cxerciseij .  ?'he ~IIT,CUI:C 

ca?it . ;?l ized will norwil ly  be t he  purchase p r i ce  
s t i p i ; l a t c d  i a  t-lie con t r ac t  l e s s  any cunula t ive  
a l l o w a n c e s .  Property acqiiired under l e a s e  pur- 
c i-, -, - .., . - i -  :> <- ' * 

. .. I . _. .> ~ : 1 i z h  a r c  i n  f a c t  i n s t a l l i i . 5 a t  
CG:;?? 4cts ( t h e  dec is ion  t o  purchase h a v i n g  
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already been made) w i l l  be t r e a t e d  f o r  c a p i t a l i -  
za t ion  purposss a s  i n S t a l l m n t  purchases. (See 
a l s o  sec t ion  1 3 . 5 . ) " 1 1 /  

W e  note t h a t  G S A ' s  General Co:insel has indicated t h a t  the  
Centel  con t r ac t  is considered an i c s t a l l n e n t  purchase con t r ac t  
a n d  w i l l  he c a p i t a l i z e d  a s  such for- f i n a n c i a l  r epor t ing  purposes 
notwithstandirrq i t s  c h a r a c t e r i z a t i o n  a s  being a l e a s e  w i t h  an 
opt ion t o  p u r z h a s e . ~ ~ /  
t i t l e  of the p raps r ty  i n  the  Goverzment while the a c q u i s i t i o n  
cos t  a f t e r  the  f u l l  5-year term is $ 1 .  T h u s  it is  a v i r t u a l  
c e r t a i n t y  t h a t  GSA w i l l  e x e r c i s e  i t s  r i g h t  t o  buy the equipment 
a t  t he  exp i r a t ion  of t h e  con t r ac t  term o r  acquire  t i t l e  t o  the 
equipment p r i o r  t he re to .  T h u s  treatment of the con t r ac t  a s  an 
ins ta l lment  purchase c o n t r a c t  f o r  f i n a n c i a l  r epor t ing  purposes 
is  proper.  

Early termination of the con t r ac t  v e s t s  

Ob l i aa t ina  Costs 

A s  we have ind ica ted  above, GSA need not o b l i g a t e  the t o t a l  
es t imated cos t  of the  c o n t r a c t  aga ins t  the  F u n d ,  b u t  o n l y  
amounts necessary t o  cover i t s  annual c o s t s  u n d e r  t h o  con t r ac t .  
Furthermore, they should be ob i iga ted  aga ins t  the F u n d ' s  
"Capi ta l  Investment" category B apportionment, a s  GSA's General 
Counsel has ind ica ted .  Ins ta l lment  of the phone system i n  t h e  
Denver Federal  Center a n d  s p e c i f i c  off premises l o c a t i o n s  w i l l  
improve the  lonq term usefu lness  and produc t iv i ty  f o r  the  
f a c i l i t i e s  serviced.  See 2 GkO 1 2 . 5 ( d )  & ( e ) . ' " /  _. 

p k o E e r i : n e w  of the  Uniced S t a t e s  



F,oo t no t e  s 

1/ 40  u.s.C. S 757 p-ccivides t h a t :  - 
" T h e r e  i s  aL .3 r ized  t o  be e s t ab l i shed  on 

t h e  books of the  Treasury,  a Federal  telecommu- 
n i ca t ions  F u n d ,  wt!:ch s h a l l  be a v a i l a b l e  without 
f i s c a l  y e a r  l i m i t a t i o n  f o r  expenses, i n c l u d i n g  
personal s e r v i c e s ,  other costs, and the  procure- 
ment by l e a s e  or cyrchase of equi2ment and 
opera t ing  f a c i l i t i e s  ( i n c l u d i n g  cryptographic  
dev ices )  necessa ry  f o r  t he  opera t ion  of a 
Federal  tc?lecommunications system, t o  provide 
l o c a l  and long d i s t a n c e  voice,  t e l e t y p e ,  da t a ,  
f a c s i n i l e ,  and o t h e r  communication se rv ices .  
T h e r e  a r e  authorized t o  be appropriated t o  s a i d  
f u n d  such s u m s  a s  may be requi red  w h i c h ,  
toge ther  w i t h  t he  va lue ,  as  determined by t h e  
Adminis t ra tor ,  of supp l i e s  and equipment f r o m  
time t o  tine t r a n s f e r r e d  t o  t h e  Administrator 
u n d e r  a u t h o r i t y  of s e c t i o n  486(f) of t h i s  t i t l e ,  
l e s s  any l i a b i l i t i e s  assiimed, s h a l l  c o n s t i t u t e  
the  c a p i t a l  of t h e  f u n d  * * * ' I .  

T h u s  we a r e  not faced w i t h  the  i s sue  of 
f u n d i n g  source,  a s  was t h e  case i n  35 Comp. 
G e n .  220 ( 1 9 5 5 ) .  

- 2/ 31 U.S .C .  5 1 3 4 1  provides:  

" i a ) ( l )  An o f f i c e r  or employee of t h e  
United S t a t e s  Government or of the  Dis t r ic t  of 
C o  1 u mb i a g ov e r n me n t in  a y not -- 

( A )  make o r  au tho r i ze  an expenditure o r  
o b l i q a t i o n  exceeding an amount a v a i l a b l e  i n  an 
appropr ia t ion  or f u n d  for the  expenditure or 
o b l i g a t i o n ;  o r  

(B) involve e i t h e r  government i n  a con t r ac t  
or ob l iga t ion  f o r  t h e  payment of noney before an 
appropr ia t ion  is made u n l e s s  authorized by law." 
Emphasis suppl ied 

4 1  U.S.C. S 1 1  provides:  

" ( a )  N:, c o n t r a c t  o r  purchase cn  behalf n E  
t h e  United Ytatcs  s n a l l  be made, unless t h e  ::-zaie 
i s  authorized by law o r  i s  under a n  appropria-  
t i o n  a d e q u a t z  t o  i t s  f u l f i l l m e n t ,  except i n  the  
Departnents of the  A m y ,  Navy, and A i r  For-cc:, 
for c lo th ing ,  subs i s t ence ,  fl3ra2e, ;;]el, 

-__-- I_._-__I___ 

- 1 1  - 
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q u a r t e r : : ,  t r a r  .' + i r t a t i o n ,  or n e d i c a l  a n d  
h o s p i t a l  suTpiALs, w h i c h  h o w e v e r ,  s h a l l  n o t  
e x c e e d  t h e  n e c : = , s i t i e s  o f  t h e  c u r r e n t  y e a r .  
* * *." Emphasi:; s u p p l i e d .  

See our d e c i s i o n  i n  t h e  mat te r  of t h e  Navy  I n d u s t r i a l  Fund: 
0 S l i c ; o t i o n s  --- in x n n e c t i o n  w i t h  l o n g - t e r n  v e s s e l  c h a r t e r ,  6 2  
Comp. G e n .  I E -174839 ,  J a n u a r y  25, 1 9 8 3  a n d  4 8  Cornp. 
Gen.  4 9 7  ( 1 9 6 5 ) .  

See Repor t  of t h e  C o n f e r e n c e  C o m m i t t e e  on H.R. 4 7 5 4 ,  Rep, 
N o .  9 3 5 ,  8 1 s t  Cong. ,  1st S e s s . ,  34  ( 1 9 4 9 )  a n d  t h e  Report of 
t h e  S e n s t e  Cornnittee o n  E x p e n d i t u r e s  i n  t h e  E x e c u t i v e  
Departzients o n  S. 2020,  R e p .  N o .  4 7 5 ,  8 1 s t  C o n g . ,  1st 
Sess., 1 4  ( 1 9 4 9 ) .  

See 35 Ccnp, Gen.  220 ( 1 9 5 5 )  a n d  4 4  Comp. Gen. 683,  687-688 
( 1 9 6 5 ) .  T h u s  t h e r e  is  n o  " f u l l  f t i n d i r : q "  r e q u i r e m e n t  f o r  
l o n g  t e r n  u t i l i t y  c o n t r a c t s  b u t  i n s t e a d  t h e s e  may be f u n d e d  
i n c r e m e n t a l l y .  Compare o u r  d e c i s i o n  i n  t h e  mat ter  of 
Newport -.- I '!!. . , ,s-Shipbuilding a n d  Dry Dock Company,  55 Comp.  
Gen.  8 1 2 ,  822-823  ( 1 9 7 6 ) .  

W h i l e  t h i s  q u e s t i o n  c o n c e r n i n g  w h e t h e r  p u r c h a s e s  of 
e q u i p m n i .  a r e  w i t h i n  t h e  scope of t h e  law h a s  b e e n  before 
t h i s  O f f i c e  on  two o t h e r  o c c a s i o n s ,  t h i s  is t h e  f i r s t  t i n e  
t h a t  we xi11 have t h e  o p p o r t u n i t y  to d e c i d e  i t .  See o u r  

See --- K.S .B .  T e c h n i c a l  Sa les  Corp. v .  N o r t h  Jersey D i s t r i c t  
Water S u n p l y  C o m m i s s i o n  of t h e  S t a t e  of N e w  J e r s e y ,  376  A .  
2d 560  (N.J. S u p e r .  C t . ,  1 9 7 7 ) ;  H e l v e y  v .  F7abash  C o u n t y  
REMC, 2 7 8  X . E .  2d 6 0 8  ( I n d .  C t .  App., 1st D i s t . ,  1 ? 7 2 )  a n d  
cases co l l ec t ed  a t  48  ALR 3d 1 0 6 0 .  

T h i s  is  a r e a s o n a b l e  i n t e r p r e t a t i o n  of t h e  s t a t u t e  s i n c e  
i t s  p u r p o s e  is  t o  e f f e c t  economy a n d  i m p r o v e  s e r v i c e s .  By 
b r o a d l y  c o n s t r u i n g  t h e  a u t h o r i t y  c o n f e r r e d ,  i t  i n c r e a s e s  
t h e  p o t e n t i a l  number  o f  s u p p l i e r s ,  t h e r e b y  i n c r e a s i n g  
c o m p e t i t i o n  w h i c h  should r e s u l t  i n  r e d u c e d  costs  or 
i n c r e a s e d  s e r v i c e s  or b o t h .  

See Xad i s  Ccmmon C a r r i e r s  --.- of : : .~w Y o r k ,  Inc.  ----- v .  ?:l>w Y o r k  
P u b l i c  S e r v i c e  - Co,~.:nissio!i, 363 N . Y . S .  2d 55:?, 55.,-557 ( S .  
C t .  A ~ D .  C o u n t y ,  1 3 7 4 ) .  
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11/ That the Goverr,";tnt could pay such rental rates is equally 
clear. See our ,;ecision B-159559,  June 19,  1967,  and 
decisions cited therein. 

- 12/ 2 GAO 13.5 deal'-ng with accounting for liabili%ies under 
install-i,ent or lease-purchase contracts provides: 

"The purchase price included in installment 
or lease-purchase contracts, which are in sub- 
stance installment purchases, shall be recorded 
iis a liability when the property is received or 
accepted from the contractor. For lease- 
purchase contracts, the purchase price shall be 
recorded as a liability when the option to pur- 
chase is exercised." 

We note that GSA's General Counsel has pointed out that the 
model iG'2 contains a number of service requirements which 
reinforce the aFplication of our 10-year authority to these 
acquisitions. These service requirements call for the 
furnishinq, engineering, installation, and maintenance of a 
complete c)!=erational in-service automatic telephone 
switchiricj system. This includes switching equipment, in- 
struments, lntrasystem cabling and tie-lines, and inter- 
connectian bcith the. local telephone system, the Federal 
Teleconrnunications System ( F T S  ) network and corninercial 
long-distzncz lines. After initial installation the con- 
tractor, whether the tariffed carrier or an interconnect, 
continues to be responsible for a long list of follow-on 
services, including: 

- l3/ 

(1)  Main station installation, removal, or 
relocation. 

(2) Extension station installation, removal 
or relocation. 

(3) Telephone instrument (multiline, single 
line) installation, removal or relocation. 

( 4 )  Installation, rernnoval or replacenent of 
lights an3 other multiline i n s t r u x e n t  feat_:r-:c:. 

( 5 )  Installation of Central Office trunk 
terminals, tieline terminals, access lines, 2nd 
all other relate3 s y s t e m  switching cq';ig;Ii"nt. 
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( 7 )  Ereventi,-lr;. r o u t i n e  and remedial 
maintenanc?. 

(8) T r a f f i c  azd  usaqe s t u d i e s  

( 9 )  Maintenance of l i n e  record cards ,  house 
cable  records ,  f e z t a r e  assignment records ,  
system t e s t  records, t r o u b l e  r epor t  records,  
measurement and performance da ta .  

( 1 0 )  Engineering and consul t ing  s e r v i c e s  i n  
support  of t h e  system when formally requested by 
t h e  Government. 

( 1 1 )  Follow-on s e r v i c e s  for i n s t a l l a t i o n  
and removal of f e a t u r e s  and r e s t r i c t i o n s .  

However, while s e r v i c e s  a r e  c l e a r l y  a p a r t  of the procure- 
ment, the  c s n t r a c t  i s  admit tedly 2 r imar i ly  o n e  f o r  t h e  
procurement of the  equipment. 

W h i l e  the  d i ; t i n c t i o n  between c a p i t a l i z e d  expendi tures  and 
cu r ren t  expenses i s  not always c l e a r ,  here the  procurement 
of the  telep’-ione equipment q u a l i f i e s  a s  a betterment 
rather- than xere ly  r e p a i r  and maintenance. 

- 1 4 /  




